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JUDGMENT 

 

1.  On 7th January, 2006, the In-charge of Rangapara Police Station, received an 

FIR (First Information Report) from one Jadav Basumtary, wherein it was alleged, 

inter alia, that on 05-01-2006, at about 11 p.m. (at night), Sri Krishna Basumtary, 

who is a resident of Uttar Mansiri, assaulted his son Karuna Basumatary with a dao 

resulting in his death and it was further alleged that, Krishna Basumatary also 
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confessed his guilt and he was apprehended along with the weapon of assault and 

handed over to police.    

2.  On receipt of the aforementioned FIR, the Officer-In-Charge of Rangapara 

Police Station, registered a case, being Rangapara PS Case No. 02 of 2006 u/s 302 of 

IPC and entrusted Sri Dilip Sarmah SI of Police, with the investigation in the case.  

During the course of the investigation, the investigating officer visited the place of 

occurrence of offence, took statement of the witnesses, drew the sketch map of the 

place of occurrence of offence, conducted the inquest and sent the dead body of 

Karuna Basumatary for post-mortem examination, he also seized a dao, which was 

the weapon of offence, and arrested the accused Krishna Basumatary. Ultimately, 

after completion of the investigation, on 31-03-2006, charge sheet u/s 302 of the 

Indian Penal Code was laid against the accused Krishna Basumatary, in the Court of 

Chief Judicial Magistrate, Sonitpur. On 21-07-2007,  the G.R. Case No. 22 of 2006, 

which was registered in connection with this case, was duly committed to this Court, 

after observing all formalities prescribed by the Code of Criminal procedure, by Sri 

N.N. Das, Chief Judicial Magistrate, Sonitpur, Tezpur. The accused Krishna 

Basumatary was in bail at the time of commitment of this case to the Court of 

Session. 

3.   The accused Krishna Basumatary appeared before this Court to face trial. 

On 21-08-2007, formal Charge, u/s 302 IPC, was framed, in writing, by one of my 

learned predecessor-in-office against the accused Krishna Basumtary.  The Charge 

was read over and explained to him and, on being asked, he refused to plead guilty 

and claimed to be tried.    

4. During Trial, the prosecution side examined 5 (five) Prosecution Witnesses 

and exhibited seven (7) documents, marked as Ext.1 to Ext.7.   

5. The point to be determined in this case is as follows:- 

  “Whether on 05-01-2006, at about 11 p.m., at Hajuguti Goan, 

under Rangapara Police Station, the accused Sri Krishna Basumtary, 

committed murder, by intentionally causing the death, of Karuna 

Basumtary and thereby committed an offence punishable under section 

302 of the Indian Penal code?” 
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6. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement of the accused 

recorded under section 313 Cr.P.C very carefully as well as heard argument 

advanced by Ld. Public Prosecutor and Ld. State Defence counsel, at length. 

7.   Let me, first of all go through the evidence of Prosecution witnesses. 

8. P.W-1, Dr. Apurba Kr. Sarmah, Sr. Medical & Health Officer, Guwahati has 

stated that on 07-01-2006 while he was working as Medical & Health Officer-1, 

Kanaklata Civil Hospital and on that he conducted post-mortem examination on the 

deadbody of Karuna Basumtary, male, about 42 years, in reference to Rangapara PS 

Case No. 2/06 u/s 302 of IPC being identified and escorted by /818 Nakul Mahanta, 

Sri Jadav Basumtary and Sri Balen Narzary and found the following :   Deadbody of a 

male person of average built. Rigor mortise present. The eyes were closed and the 

mouth was found half opended. There were 13 Nos of sharp cut injuries on the head 

and face. Their sized varies from 4 cm x 3 cm x 2 cm to 8 cm x 5 cm x 3 cm sizes.  

       Underlying skull bones were found cut with injuries to the brian. Bleeding was 

present. 

       2. There were 3 sharp cut injuries on the right foot of various sizes. 

       3. Bleeding was seen from both ethe ears and the nostrils.  

Cranimum and Spinal canal 

      The scalp and the skull were found injured as described already. The brain was 

found injured with accumulation of blood.  

      The deceased sustained multiple sharp cut injuries on his head and the right foot 

which was ante mortem in nature.   

OPINION. 

      The cause of the death of the deceased is head injury leading to 

cardiorespiratory failure. 

      Ext. 1 is the Post mortem report and Ext. 1(1) is his signature and Ext. 1(2 ) is 

the signature of Joint Director of Health Services.  

9. During cross examination, PW 1 has deposed that he has not mentioned as to 

the time of injury and time of death in his report. Sharp cut injury might be caused 
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by khukri, dao, axe etc., but he has not mentioned the type of offence of weapon 

specifically.                

10.  P.W-2  Sri Jadav Basumatary has deposed that on 06-01-2006 at about 7 

a.m. he came to know that someone has murdered his son. On getting the news, he, 

accompanied with the VDP went to the place of occurrence of offence, there he saw 

the dead body of his son and the accused standing near the dead body holding a 

dao in his hand. The people assembled there informed him that the accused had 

killed his son.  PW 2 has also stated that he lodged the “ejahar” which is exhibited as 

Ext. 2 and his signature exhibited as Ext. 2(1). He has also stated that police 

conducted the inquest over the deadbody. Ext. 3 is the Inquest report and Ext. 3(1) 

is his signature. He has also stated that the accused had murdered his son. PW 2 has 

also stated that his son used to go to forest to cut timber clandestinely with the 

accused. He has also stated that his son knew the accused because both of accused 

and his son go to forest to cut timber together. 

11.   During cross-examination, PW 2 has deposed that he has not written the FIR 

himself, it was written by some police personnel and he has only signed on the FIR. 

He has also stated that he do not remember as to whether the FIR was read over to 

him or not. He has also stated that his son went to forest to cut fire wood. He has 

also stated that his son knew the accused as both of them used to cut fire wood 

together. He has also stated that there are houses of  3 / 4 people near the place of 

occurrence and he saw Nripen, Sera Basumatary and Robiram near the place of 

occurrence. He has also stated that he stated before police that the accused 

confessed his guilt before him. He has denied the suggestion that he did not confess 

his guilt before him. He was also asked some suggestive questions by the learned 

defence counsel which were all answered in negative by him.    

12. P.W-3, Sri Jatin Basumatary, has stated that a day after the incident of 

occurrence of offence, he was informed by two persons that Karuna has been 

murdered. Thereafter, he along with VDP leader went to “Hajoguti”, the place of 

occurrence of offence, he saw the accused tied up at the place of occurrence and the 

people who were gathered there informed him that the accused had killed Karuna. 

He also stated that he was informed that the accused and the deceased together 

had liquor at that place. He has also stated that a village person brought one dao 
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and gave him and informed that this dao has been used by the accused to assault 

Karuna. He has stated that thereafter, they took the dead body in a “Thela” to 

Rangapara Police Station.        

13.   During cross-examination, PW 3 has deposed that he did not know how the 

occurrence taken place. He has also deposed that he do not know the name of the 

person who brought the weapon of assault.  

14. P.W.-4, Sri Thapsa Basumtary has stated that he knew the accused person. 

He also knew deceased Karuna Basumatary. The incident of death of Karuna 

Basumatary is about 8/9 years old. The incident occurred in night. On the next day 

of the incident when he went out of his house, he saw the accused standing near the 

road with “Mit Dao” in his hand and his shirt was stained with blood. This PW also 

stated that he saw the dead body of Karuna Basumatary lying on the road at about 

150 meters away from his house. At that time Village Defence Party of their village 

came and apprehended the accused. Later on the accused was brought to 

Rangapara Police Station.  

 Material Ext. 1 is the “Mit dao” which the accused holding when he saw the 

accused. Later on, Police came and seized the said “Mit dao” and took his thumb 

impression in the seizurelist. 

15.   During cross-examination, he has stated that he has not seen how Karuna 

Basumatary died.  He has answered in negative to a suggestion given to him that he 

has not stated before police that “when I went out of my house, I saw accused 

Krishna Basumatary standing near the road with “Mit Dao” in his hand and his shirt 

was stained with blood”. He has also stated that people of his village took the “Mit 

dao” along with the accused and handed over the same to the police. He has also 

stated that the police have not explained to him about the document on which he 

has given his thumb impression.  He has also stated that house of Babul, Numol, 

Amal, Shyam and Rava are situated near his house. There is no house near the place 

of occurrence. He saw the deadbody of deceased Karuna Basumatary at about 6 

a.m. in the morning when Sun was just rising. Nobody else was near the deadbody. 

His deadbody was lying far away ( the witness has identified the distance from the 

witness dock which was roughly estimated as 75 meters by learned defence counsel 
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as well as learned Public Prosecutor).  He informed village people about the incident 

among them were Babul and Numol. The deadbody was lying on the northern side 

(the side where Arunachal is situated) of his house.  

16. P.W-5 Sri Dilip Sarmah has stated that on 07-01-2006 he was posted as 

Attached Officer at Rangapara Police Station. On that day, informant Jadav 

Basumatary filed an FIR before Rangapara Police Station. After receiving the FIR, 

Officer-in-charge Ajijur Rahman of Rangapara PS registered a case being Rangapara 

PS Case No. 02/2006 u/s 302 IPC and entrusted him to investigate the same. Ext. 2 

is the said FIR and Ext. 2(2) is the signature of SI Ajijur Rahman, Officer-in-charge 

of Rangapara PS, which he knew. Thereafter, he visited the place of occurrence of 

offence at Majibuti gaon and inspected the same.  He also drew a sketch map of the 

place of occurrence of offence. Ext. 5 is the sketch map and recorded the statement 

of the witnesses present in the place of occurrence. The dead body of deceased 

Karuna Basumatary was found in the paddy field near the Majibuti village road. 

Thereafter he brought the dead body to the premises of Rangapara Police Station 

and performed inquest over the deadbody of Karuna Basumatary. The deadbody was 

identified by complainant Sri Jadav Basumatary.  Ext. 3 is the Inquest report and Ext. 

3(2) is his signature. Thereafter, he sent the deadbody of Karuna Basumatary for 

post mortem examination to Kanaklata Civil Hospital. Ext. 6 is the deadbody challan 

and Ext. 6(1) is his signature. PW 5 also stated that in the mean while, the villagers 

apprehended the accused Krishna Basumatary and handed over him to the 

Rangapara Police Station. On examination of the accused, the accused confessed 

killing Karuna Basumatary by dao. The accused handed over the dao to him at 

Rangapara Police Station and he seized the same dao in presence of the witnesses 

and he took the thumb impression of the accused in the said seizure list. Ext. 4 is the 

seizure list and Ext. 4(2) is his signature. Material Ext. 1 is the said dao. Thereafter, 

he forwarded the accused to the Tezpur Court.  After receiving his transfer order, he 

handed over the case diary to O/C of Rangapara PS and lateron SI Paran Kr. Sarma, 

collected the post mortem report from Kanaklata Civil Hospital and on the basis of 

his investigation SI Paran Kr. Sarma submitted chargesheet against the accused u/s 

302 of IPC. Ext. 7 is the chargesheet and Ext. 7(1) is the signature of SI Paran Kr. 

Sarma which is known to him in correspondence.    
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17.   During Cross examination, P.W- 5 has deposed that he did not send 

the clothes of the deceased stained with blood to the Forensic Science Laboratory for 

examination. He has also stated that he did not record the statement of Babul, 

Numal, Amal, Nripen Basumatary, Sera Basumatary and Robiram. He has denied the 

suggestion that the dao was not handed over to him by the accused. He has also 

stated that he did not send the dao for Forensic examination. He has also stated that 

PW 4 Thapsa Basumatary has not stated before him that when he out he saw 

Krishna Basumatary with a “Mit dao” in his hand near the road. He has also stated 

that  Thapsa Basumatary have stated before him that the accused was apprehended 

by the Village Defence Party.        

18.   The accused was examined u/s 313 Cr.P.C. during which he denied 

the truthfulness of the testimony of the prosecution witnesses and pleaded 

innocence. He has also stated that he used to cut timber along with the deceased 

but he is innocent. Further, he has stated that the villagers assaulted him and he 

was not allowed to speak anything. He has stated that on the next day of the 

incident the villagers apprehended him and they beat him severely and he was tied 

up as the villagers suspected him of having committed the crime. He has also 

categorically stated that he never confessed any guilt before anybody.   

19.  Now, let me scrutinise the evidence on record to find out as to 

whether the accused has committed the offence with which he has been charged 

with.  

20.     In a trial involving an offence under section 302 of the Indian penal 

code, the prosecution side must prove following:- 

(a) That the death of a human being has actually taken 

place 

(b) Such death has been caused by, or in consequence of, 

the act of the accused. 

(c) Such act was done with the intention of causing death; 

or it was done with the intention of causing such bodily 

injury as- 
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   (i)  The accused knew to be likely to cause death; 

or 

  (ii) was sufficient in the ordinary course of nature 

to cause death 

(d) or the accused caused death by doing an act known to 

him to be so imminently dangerous that it must in all 

probability cause- 

  (i)  death 

  (ii) such bodily injury as is likely to cause death 

(e) the accused having no excuse for incurring the risk of 

causing such death or injury 

 

21.  In the instant case,  all the witnesses have deposed that they had seen the 

dead body of late Karuna Basumtary. Exhibit No.1, which is the post-mortem 

examination report clearly mentions that karuna Basumatary sustained multiple sharp 

cut injuries on his head and right foot and the cause of death is the head injury 

leading to cardio respiratory failure.  Thus the fact of death of Karuna Basumatary is 

not in dispute. The “corpus delicti” is not disputed in the instant case. 

 

22.   Now, the question is as to whether such death has been caused by, or in 

consequence of, an act of the accused. On careful scrutiny the evidence on record, it 

appears that nobody saw the incident of accused Krishna Basumatary assaulting the 

deceased Karuna Basumatary. In this case, there is no eye witness and the case is 

entirely based on circumstantial evidence. For deciding as to whether the accused 

has committed the offence, we have to discuss the incriminating circumstances 

appearing from materials available on record.    

 

23. It appears from the testimony of witnesses that PW 5 Sri Dilip Sarmah who is 

the Investigating Officer in this case, has deposed that the accused confessed killing 

Karuna Basumatary with a dao. Apparently a confession given to police is not 

admissible in evidence. PW 2, who is the first informant in this case, has also 

deposed during cross-examination that he has stated before police that the accused 

confessed his guilt. Other prosecution witnesses have deposed that they were 

informed by the villagers that the accused killed Karuna Basumatary, however, no 

one has stated before whom the accused has confessed. It is apparent that the 

accused was not forwarded, in this case, for recording his judicial confession. Before 



Page 9 of 17 

 

 Sessions Case No 150 OF 2007  Page 9 

 

concluding as to whether the so called extra-judicial confession can be relied upon or 

not, let me quote relevant paragraphs from a Judgment of Hon’ble Supreme Court of 

India in “Sahadevan & another Vs. State of Tamilnadu” reported in (2012) 

SCC 403, where Hon’ble Supreme Court of India has discussed in detail the law 

regarding reliability of extra-judicial confession. The relevant paragraphs are as 

follows: -  

“There is no doubt that in the present case, there is no eye - 

witness. It is a case based upon circumstantial evidence. In 

case of circumstantial evidence, the onus lies upon the 

prosecution to prove the complete chain of events which shall 

undoubtedly point towards the guilt of the accused. 

Furthermore, in case of circumstantial evidence, where the 

prosecution relies upon an extra - judicial confession, the 

court has to examine the same with a greater degree of care 

and caution. It is a settled principle of criminal jurisprudence 

that extra - judicial confession is a weak piece of evidence. 

Wherever the Court, upon due appreciation of the entire 

prosecution evidence, intends to base a conviction on an 

extra - judicial confession, it must ensure that the same 

inspires confidence and is corroborated by other prosecution 

evidence. If, however, the extra - judicial confession suffers 

from material discrepancies or inherent improbabilities and 

does not appear to be cogent as per the prosecution version, 

it may be difficult for the court to base a conviction on such a 

confession. In such circumstances, the court would be fully 

justified in ruling such evidence out of consideration. 

12. Now, we may examine some judgments of this Court 

dealing with this aspect. 

13. In Balwinder Singh v. State of Punjab 

MANU/SC/2012/1995 : 1995 Supp. (4) SCC 259, this Court 

stated the principle that an extra - judicial confession, by its very 

nature is rather a weak type of evidence and requires appreciation 

with a great deal of care and caution. Where an extra judicial 

confession is surrounded by suspicious circumstances, its credibility 

becomes doubtful and it loses its importance. 

14. In Pakkirisamy v. State of Tamil Nadu 1997 (4) R.C.R. 

(Criminal) 441 : MANU/SC/1319/1997 : (1997)8 SCC 158, the 

Court held that it is well settled that it is a rule of caution where the 

court would generally look for an independent reliable corroboration 

before placing any reliance upon such extra - judicial confession. 
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15. Again in Kavita v. State of Tamil Nadu 1998 (3) R.C.R. 

(Criminal) 555 : MANU/SC/0436/1998 : (1998) 6 SCC 108, 

the Court stated the dictum that there is no doubt that conviction can 

be based on extra judicial confession, but it is well settled that in the 

very nature of things, it is a weak piece of evidence. It is to be proved 

just like any other fact and the value thereof depends upon veracity of 

the witnesses to whom it is made. 

16. While explaining the dimensions of the principles governing the 

admissibility and evidentiary value of an extra - judicial confession, 

this Court in the case of State of Rajasthan v. Raja Ram 2003 

(4) R.C.R. (Criminal) 238 2004 (1) Apex Criminal 471 : 

MANU/SC/0595/2003 : (2003) 8 SCC 180 stated the principle 

that an extra - judicial confession, if voluntary and true and made in a 

fit state of mind, can be relied upon by the court. The confession will 

have to be proved like any other fact. The value of evidence as to 

confession, like any other evidence, depends upon the veracity of the 

witness to whom it has been made. The Court, further expressed the 

view that such a confession can be relied upon and conviction can be 

founded thereon if the evidence about the confession comes from the 

mouth of witnesses who appear to be unbiased, not even remotely 

inimical to the accused and in respect of whom nothing is brought out 

which may tend to indicate that he may have a motive of attributing 

an untruthful statement to the accused. 

17. In the case of Aloke Nath Dutta v. State of West Bengal, 

2007 (1) R.C.R. (Criminal) 468 : 2007 (1) R.A.J. 24 : 

MANU/SC/8774/2006 : (2007) 12 SCC 230, the Court, while 

holding the placing of reliance on extra - judicial confession by the 

lower courts in absence of other corroborating material, as unjustified, 

observed: 

87. Confession ordinarily is admissible in evidence. It is a relevant 

fact. It can be acted upon. Confession may under certain 

circumstances and subject to law laid down by the superior judiciary 

from time to time form the basis for conviction. It is however, trite 

that for the said purpose the court has to satisfy itself in regard to: (i) 

voluntariness of the confession; (ii) truthfulness of the confession; (iii) 

corroboration. 

…………………………………………………………. 

89. A detailed confession which would otherwise be within the special 

knowledge of the accused may itself be not sufficient to raise a 

presumption that confession is a truthful one. Main features of a 

confession are required to be verified. If it is not done, no conviction 

can be based only on the sole basis thereof. 
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18. Accepting the admissibility of the extra - judicial confession, the 

Court in the case of Sansar Chand v. State of Rajasthan 2010 

(4) R.C.R. (Criminal) 825 : 2010 (6) Recent Apex Judgments 

(R.A.J.) 235 : MANU/SC/0869/2010 : (2010) 10 SCC 604 held 

that: 

29. There is no absolute rule that an extra - judicial confession can 

never be the basis of a conviction, although ordinarily an extra - 

judicial confession should be corroborated by some other material. 

[Vide Thimma and Thimma Raju v. State of Mysore, Mulk Raj 

v. State of Uttar Pradesh, Sivakumar v. State SCC paras 40 

and 41 : AIR paras 41 & 42), Shiva Karam Payaswami Tewari 

v. State of Maharashtra and Mohd. Azad v. State of West 

Bengal] 

19. Dealing with the situation of retraction from the extra - judicial 

confession made by an accused, the Court in the case of 

Rameshbhai Chandubhai Rathod v. State of Gujarat 2009 (3) 

R.C.R. (Criminal) 618 : 2009 (4) R.A.J. 370: 

MANU/SC/0663/2009 : (2009) 5 SCC 740, held as under: 

It appears therefore, that the Appellant has retracted his confession. 

When an extra - judicial confession is retracted by an accused, there 

is no inflexible rule that the court must invariably accept the 

retraction. But at the same time it is unsafe for the court to rely on 

the retracted confession, unless, the court on a consideration of 

the entire evidence comes to a definite conclusion that the retracted 

confession is true. 

20. Extra - judicial confession must be established to be true and 

made voluntarily and in a fit state of mind. The words of the 

witnesses must be clear, unambiguous and should clearly convey that 

the accused is the perpetrator of the crime. The extra - judicial 

confession can be accepted and can be the basis of conviction, if it 

passes the test of credibility. The extra - judicial confession should 

inspire confidence and the court should find out whether there are 

other cogent circumstances on record to support it. [Ref. Sk. Yusuf 

v. State of West Bengal 2011 (5) R.C.R. (Criminal) 762 : 2011 

(5) Recent Apex Judgments (R.A.J.) 308 : 

MANU/SC/0701/2011 : (2011) 11 SCC 754 and Pancho v. 

State of Haryana MANU/SC/1275/2011 : 2011 (4) R.C.R. 

(Criminal) 665 : 2011 (5) Recent Apex Judgments 481 : 

MANU/SC/1275/2011 : (2011) 10 SCC 165, 

21. Upon a proper analysis of the above - referred judgments 

of this Court, it will be appropriate to state the principles 

which would make an extra judicial confession an admissible 
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piece of evidence capable of forming the basis of conviction 

of an accused. These precepts would guide the judicial mind 

while dealing with the veracity of cases where the 

prosecution heavily relies upon an extra - judicial confession 

alleged to have been made by the accused. 

The Principles 

(i) The extra - judicial confession is weak evidence by itself. 

It has to be examined by the court with greater care and 

caution. 

(ii) It should be made voluntarily and should be truthful. 
(iii) It should inspire confidence. 
(iv) An extra - judicial confession attains greater credibility 

and evidentiary value, if it is supported by a chain of cogent 

circumstances and is further corroborated by other 

prosecution evidence. 

(v) For an extra - judicial confession to be the basis of 

conviction, it should not suffer from any material 

discrepancies and inherent improbabilities. 

(vi) Such statement essentially has to be proved like any 

other fact and in accordance with law. 

 

24.  In the instant case, let me now examine the acceptability and 

evidentiary value of extra-judicial confession which is there on record, in the light of 

principles enunciated by Hon’ble Supreme Court of India, which are enumerated the 

above paragraph. The accused in this case during his examination u/s 313 Cr.P.C has 

categorically denied that he made any such confessional statement. He has also 

stated that he was beaten up by the villagers. The prosecution witnesses have 

deposed that they saw accused person tied up. In this case, regarding the seizure of 

weapon of assault which is exhibited as Material Ext. 1, there are serious 

contradictions. The I.O. of this case has deposed that the weapon of assault was 

handed over to him by the accused himself, whereas other prosecution witnesses 

have stated that the weapon of assault was handed over by the villagers to the 

police. PW 4 has deposed that he saw the accused in the morning standing near the 

dead body of the deceased holding a dao in his hand, however, when he was 

examined by the I.O. he had not stated these facts to the I.O., as the I.O. while 

deposing as PW 5 has categorically stated that PW 4 have not stated before him, 

during investigation, that he saw the accused holding a dao and standing near the 

dead body of the deceased. The learned counsel for the defence has submitted that 
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in view of different versions stated by PW 4 in the Court and before the I.O., during 

investigation, his testimony should not be relied upon. I am also of the considered 

opinion that in view of contradictory statements made by PW 4, it is very unsafe to 

rely upon his testimony for convicting the accused. Similarly, PW 2 has also deposed 

that he had also seen Krishna Basumatary at the place of occurrence of offence 

holding a dao near the dead body of the deceased. It is very unlikely that after killing 

the deceased, the accused would remain there holding the dao till morning for arrival 

of other persons, had he actually killed Karuna Basumatary. The natural conduct of 

anybody having committed such crime is to fled away from the scene of crime. 

Therefore, the testimony of witnesses to the effect that the accused was found 

standing near the dead body holding a dao at 6 a.m. in the morning, under the facts 

and circumstances of the present case is not believable. Learned counsel for the 

accused has also submitted that the weapon of assault was not sent for Forensic 

Examination which was necessary under the facts and circumstances of this case to 

implicate the accused. As the propriety of seizure of the weapon of assault is itself  

questioned, the Investigating Officer ought to have cross matched the blood, if any, 

found on the weapon of assault with the blood of the deceased so that the fact that 

Material Ext. 1 is actually the weapon of assault could have been put to rest, 

however, that was not done in this case. Learned defence counsel has cited a ruling 

of Hon’ble Gauhati High Court in Rahul @ Ratul Dosad Vs. State of Assam [Crl 

Appeal (J) No. 65 of 2000] wherein Hon’ble High Court held that in case of want 

of serological test of the weapon of assault where, seizure is itself in question, no 

probative value can be attributed to such seized weapon of assault for want of 

evidence connecting the weapon of assault with the offence. Thus, in the instant case 

as the extra-judicial confession has not been corroborated by other cogent evidence, 

it cannot be relied upon. The extra-judicial confession in this case suffers from 

material discrepancy and inherent improbabilities.                          

 

25.  In this case as there is no eye witness and as the extra-judicial confession 

allegedly made by the accused could not be proved to be voluntarily made by the 

accused and could not be corroborated by other prosecution witnesses, we have to 

see as to whether there is any other circumstantial evidence which incriminates the 

accused. As regards circumstantial evidence in “Sharad Birdhichand Sarda v. 
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State of Maharashtra” reported in  MANU/SC/0111/1984 : (1984) 4 SCC 116, 

Hon’ble Supreme Court of India has laid down the five principles as regards the proof 

of a case based on circumstantial evidence. Hon’ble Apex Court has reiterated those 

principles time and again. They are: 

(1) the circumstances from which the conclusion of guilt is 

to be drawn should be fully established. 

xxx xxx xxx 

(2) the facts so established should be consistent only with 

the hypothesis of the guilt of the accused, that is to say, 

they should not be explainable on any other hypothesis 

except that the accused is guilty, 

(3) the circumstances should be of a conclusive nature and 

tendency, 

(4) they should exclude every possible hypothesis except 

the one to be proved, and 

(5) there must be a chain of evidence so complete as not to 

leave any reasonable ground for the conclusion consistent 

with the innocence of the accused and must show that in all 

human probability the act must have been done by the 

accused. 

26.   There are a number of other Judgements of Hon’ble Supreme Court of 

India laying down a law regarding requirement of proof necessary in criminal case 

wherever the prosecution cases wholly based on circumstantial evidence. Very 

recently Hon’ble Supreme Court of India in “Raja Vs. State of Haryana” reported 

in MANU/SC/0412/2015 has reiterated the principles laid down by the Apex Court 

in earlier Judgments (“ Padala Veera Reddy Vs. State of Andhara Pradesh” 

reported in 1989 Supp (2) SCC 706, “Balwindar Singh Vs. State of Punjab” 

reported in 1995 Supp (4) SCC 259) as follows:-     
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“When a case rests on circumstantial evidence, the 

Court has to be satisfied that the circumstances from 

which an inference of guilt is sought to be drawn, 

must be cogently and firmly established; those 

circumstances should be of a definite tendency 

unerringly pointing towards guilt of the accused; the 

circumstances, taken cumulatively, should form a 

chain so complete that there is no escape from the 

conclusion that within all human probability the 

crime was committed by the accused and none else; 

and the circumstantial evidence in order to sustain 

conviction must be complete and incapable of 

explanation of any other hypothesis than that of the 

guilt of the accused and such evidence should not 

only be consistent with the guilt of the accused but 

should be inconsistent with his innocence.” 

 

27.  In the instant case, the weapon of assault, due to want of proper 

seizure as well as due to want of Forensic test connecting it with the offence involved 

do not have any probative value. Similarly, the extra-judicial confession is also not 

reliable for the reasons stated herein before. PW 2 and PW 4 who have stated that 

they have seen the accused holding the weapon of assault are also not relied upon as 

their testimony before the I.O. is contradictory to what they have stated before the 

Court. The circumstances appearing in this case are not fully established and are not 

consistent only with the hypothesis of the guilt of the accused. Further, there is no 

complete chain of evidence which is consistent with the inference that the offence, in 

all human probability, must have been done by the accused.      

 

28. The prosecution side has, thus, failed to prove beyond reasonable doubt that 

the accused Krishna Basumatary has killed Karuna Basumatary. The manner, in which 

the Investigation was conducted and the prosecution case was placed leaves room 

for doubt and under the facts and circumstances of this case, I give benefit of doubt 

to the accused Krishna Basumatary. Accordingly, accused Krishna Basumatary is 

acquitted of charge u/s 302 of IPC.    
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29.  The bail bond furnished by the bailor shall remain in force for a period 

of 6 (six) months from the date of this order.  

30.   The seized articles in this case be disposed of according to the 

provisions of law.  

 

31.    let a copy of this Judgment be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 of Cr.P.C.  

    

  Given under my Hand and Seal of this Court on this 23rd  day of July, 

2015. 

 

 

(Mridul Kumar Kalita) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(Mridul Kumar Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 

Dictation taken and transcribed by me:  

Smt. R. Hazarika,Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-    Dr. A.K. Sarmah,MO, 
2.  Prosecution Witness No.2 :- Sri Jadav Basumatary, 
3.  Prosecution Witness No.3 :- Sri Jatin Basumatary, 
4.  Prosecution Witness No.4 :- Sri Thapsa Basumatary, 
5.  Prosecution Witness No.5 :- Sri Dilip Sarmah, I.O., 

 
EXHIBITS 

 
1.  Exhibit No.1 :- Post mortem report. 

2.  Exhibit No.1(1) :- Signature of Doctor 

3.  Exhibit No.1(2)     :- Signature of jt. Director of Health 
Services, Sonitpur, Tezpur.    

4.  Exhibit No.2 :- Ejahar 

5.  Exhibit No.2(1) and 3(1) :- Signature of Jadav Basumatary, 

6.  Exhibit No.3 :- Inquest report. 

7.  Exhibit No.4 :- Seizurelist. 

8.  Exhibit No.4(1) :- Signature of Jatin Basumatary,  

9.  Exhibit No.5 :- Sketch map  

10.  Exhibit No.6 :- Deadbody challan 

11.  Exhibit No.7 :- Chargesheet. 

12.  Exhibit No.2(2) :- Signature of SI Ajijur Rahman,   

13.  Exhibit No.3(2), 6(1), 4(2) :- Signature of  I.O. Dilip Sarmah, 

14.  Exhibit No. 7(1) :- Signature of SI Paran Kr. Sarmah.  

MATERIAL EXHIBITS. 

Material Exhibit 1    :       Dao.  

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

 


